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These are trying times for international organi-
zations (I0s). After an extended period of expan-
sion in their functions and autonomy, we may be
witnessing a backlash. Not long ago, the main
focus of scholarship about I0s was on account-
ability, a reflection of their growing influence.
For some, the demand for accountability follows
naturally from the principle that with power
comes responsibility.! For others, it reinforces a
long-held belief that IO autonomy is a threat to
democracy, the work of a global elite bent on
empowering global governance bodies at the
expense of national prerogatives and individual
rights.? This anti-globalist narrative has taken
on new life with the rise of populism in the
United States, Europe, and elsewhere. Its call for
policies of economic protectionism and ethnic
nationalism are captured by the slogan “America

! EvaL Benvenistr, THE Law OF GLOBAL GOVERNANCE
25, 78-80 (2014); Benedict Kingsbury, Nico Krisch
& Richard Stewart, The Emergence of Global
Administrative Law, 68 L. & CoNTEMP. PROBS. 15
(2005). See also Int’l Law Comm’n, Final Report on
the Draft Articles on the Responsibility of
International Organizations, with Commentaries
(2011).

2 See John Bolton, Should We Take Global
Governance Seriously?, 1 CHL J. INT'L L. 205 (2000);
Jon Kyl, Douglas Feith & John Fonte, The War of
Law: How New International Law Undermines
Democratic Sovereignty, FOR. A¥Fr., July/Aug. 2013, at
115-25. For less extreme versions of this view, see
Jack GorpsmiTH & Eric POSNER, THE LiMITS OF
INTERNATIONAL Law (2006).
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first” in the United States. Populist politicians
claim to represent “ordinary people” and are suspi-
cious of self-serving elites and so-called experts who
occupy establishment institutions. While often
cast as an appeal for governance based on the pop-
ular will, populism tends to be hostile to demo-
cratic constraints on strong leadership. Brexit and
the victory of Donald Trump are the most obvious
manifestations of this, but one can also point to the
rise of populist parties—of the right and left—in
other European countries,® and to the grip of
strong leaders in Russia, Turkey, Venezuela, the
Philippines, Egypt, and elsewhere.

The most full-throated “sovereigntist” response
to this “globalist” threat is to tear down global
governance institutions.* A more moderate
response is to devise mechanisms for making
these bodies more responsive to the constituents
they serve, and more accountable for wrongs
they commit. José Alvarez, professor of law
at New York University School of Law and co-
editor-in-chief of the American Journal of
International Law, clearly falls on the side of the
globalists but is attuned to the claims of sover-
eigntists on the left and right. In The Impact of
International Organizations on International
Law, he provides a nuanced account of the

®> An August 2016 study by Ronald Inglehart and
Pippa Norris finds that the average share of votes for pop-
ulist parties in European elections went from 5.1% in the
1960s to 13.2% in the 2010s. And in recent years there
has been a notable uptick in Austria, Denmark, Finland,
Hungary, the Netherlands, Poland, Sweden, and
Switzerland. Ronald Inglehart & Pippa Norris, Trump,
Brexit and the Rise of Populism: Economic Havenots and
Cultural Backlash (Faculty Research Papers Series,
Harvard Kennedy School, Aug. 2016), available at
hetps://research.hks.harvard.edu/publications/getFile.
aspx?Id=1401.

4 Richard Perle, Thank God ' for the Death of the UN,
GUARDIAN (Mar. 21, 2003), ar https://www.theguar-
dian.com/politics/2003/mar/21/foreignpolicy.iraql.
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power of international organizations without cel-
ebrating them. He asks but does not directly
answer whether we have too little or too much
global governance (pp. 45—46). A course he deliv-
ered to students at the Xiamen Academy of
International Law evolved into this sophisticated
work of scholarship that is both a primer on legal
theory and a highly perceptive review of the func-
tioning of key IOs, building on his influential
earlier book International Organizations as
Lawmatkers. Framed as a sustained argument
about the inadequacies of legal positivism, he
examines the United Nations (UN), World
Health Organization (WHO), and various inter-
national tribunals to describe the post-positivist
international legal order in which we now live.
Alvarez’s central argument is that positivism as
a legal theory fails to capture the current state of
international law. He uses the impact of the
United Nations (and 1Os generally) to prove
this point (p. 47), starting from the premise
that the legal output of international organiza-
tions does not fall squarely within any of the tra-
ditional sources of law listed in Article 38 of the
International Court of Justice (IC]) Statute: trea-
ties, custom, and general principles. Yet he argues
that no single paradigm has replaced legal positiv-
ism and none seems be on the horizon (pp. 48,
412). Natural law does not hold much interest
for Alvarez (it is never mentioned in the book),
nor does a return to “formalism” as advocated
by Jean d’Aspremont, Marti Koskenniemi, and
others (pp. 412—13). In his view, the “constitu-
tionalization” of the international legal system
is premature, if not wishful thinking. While
global administrative law may someday be the
foundation of a “global administrative state,”
we are not there yet. Indeed, one of the most
appealing features of the book is that Alvarez
seems not to be in a rush to find a successor to
positivism. A pluralist conception of what counts
as law and a more fluid picture of how law is
made, interpreted, and applied can be liberating.
As Alvarez states, it frees the mind to consider the
characteristics of the law produced by interna-
tional institutions, without “a preconceived idea

of what those obligations need to be” (p. 347).
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His method of argument is straightforward. In
both the first and final chapters, he presents an
idealized version of positivism: law emerges
from state consent; it is distinct from morality
and politics; the only sources of law are those
articulated in Article 38 of the International
Court of Justice Statute; and the international
legal system is closed, meaning there is no need
to draw on other disciplines to understand how
it works (pp. 1, 344). From these core tenets, var-
ious propositions follow, which are introduced in
the first chapter and challenged throughout the
book: there is no soft to hard law spectrum
(p. 7); judging is a “science,” an almost mechan-
ical exercise of identifying rules and applying
them to facts; treaties are like contracts and there-
fore should be interpreted narrowly, with an eye
to original intent (pp. 29-32); customary law is
not easily made because it requires near universal
practice and a clear sense of obligation (pp. 39—
42); and “general principles” are a thin source of
law given how hard it is to find a consensual ratio-
nale for them (pp. 15-16).

This positivist ideal never existed in such stark
terms. Alvarez himself suggests that the “golden
age of legal positivism” is a myth (p. 413). His
purpose in describing it that way is as a baseline
for demonstrating how far the practices of inter-
national organizations are from that ideal. The
essence of his claim is that many of the core
assumptions of positivism do not hold up when
measured against what IOs actually do.

In building his argument that we are living in a
post-positivist legal order, he tends to downplay
the counterarguments. The first chapter ends
with a list of caveats, but these are mainly norma-
tive, i.e. about whether IOs have made the world
a better place as opposed to whether they wield as
much power (for good or bad) as he claims. They
do not fully capture the backlash against “mission
creep” by IOs in recent years. In addition to the
pushback against the investment regime and the
good governance agenda of the international
financial institutions (pp. 397-98), the travails
of the International Criminal Court, growing
doubts about ambitious peace operations with
nation-building mandates, and resistance to giv-
ing the WHO more authority to deal with
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infectious disease—coupled with the populist
impulses described above—suggest that we may
be entering a period of retrenchment. Alvarez is
undoubtedly aware of all this, but it comes as
an afterthought rather than a fully integrated
part of his argument. Readers will forgive him
for not dwelling on the ups and downs of the
EU as the book is about global organizations,
but his case would have been stronger if he had
addressed reassertions of sovereignty such as
Brexit head on.

That being said, Alvarez makes a persuasive
case that a strictly positivist conception of inter-
national law cannot account for many innova-
tions that have emerged from 1O0s. He adopts a
capacious view of the law as embodying not
just rules but also institutions and processes
(pp- 21, 36—42). He observes that multilateral
treaties and 1O constitutions are not “the positiv-
ist contracts of old” (p. 38) but rather living doc-
uments that are (and should be) interpreted
dynamically in light of changing circumstances
(pp- 353, 366—69). He insists that there is a spec-
trum from non- to soft to hard law (pp. 42 and
359). He sees value (as well as dangers) in inter-
disciplinary approaches to understanding the law
and how it functions (pp. 42—45). He notes that
state consent is often attenuated (pp. 346-50).
He boldly claims that IOs challenge the very
notion of anarchy in international affairs, a trea-
sured concept of realists and neoliberal institu-
tionalists alike (pp. 346—47). And he backs up
these theoretical propositions with a meticulous
review of the actual practice of international
organizations.

In his chapter on the UN Security Council,
Alvarez points to the Council’s unprecedented
actions in dealing with Iraq between 1991-
2013; its response to the Lockerbie bombing of
1988; its creation of ad hoc criminal tribunals for
the former Yugoslavia, Rwanda, and Sierra Leone,
as well as its referrals to the International Criminal
Court. He includes a section on the Council’s pro-
motion of a “right to democracy,” which focuses
on the intervention in Haiti and could have
been expanded to include the cases of Sierra
Leone, Cote d’Ivoire, and the Gambia, as well
the democracy-promoting activities of consent-

THE AMERICAN JOURNAL OF INTERNATIONAL LAW

Vol. 112:1

based multidimensional peacekeeping operations.
He references the move to “smart sanctions” that
target individuals rather than the citizenry of a
country as a whole. He has a good section on
the Security Council as a counterterrorism legisla-
tor, in which he makes the interesting point that
Resolution 2178° on the recruitment of foreign
terrorist fighters goes further than the better-
known resolutions, 1373 and 1540, in that the
obligations imposed are not an extension of treaty
obligations. As Alvarez states, Resolution 2178 is
“an even more definitive step by the Council
toward ignoring or bypassing positivists’ most
revered and legitimate method for generating
new international obligations: the time-consum-
ing negotiation, ratification and implementation
of a new treaty” (p. 125). Alvarez does not claim
that all of these innovations had a positive out-
come—indeed he is critical of many of them.
Nor does he claim that any single action was a rad-
ical departure by the Security Council. But the
cumulative effect is striking. Designed as a body
to manage responses to security crises, the
Council has become a creator, adjudicator, and
enforcer of international law—taking on the
functions of all three branches of domestic
government—Iegislative, judicial, and executive.®

Unfortunately, he devotes relatively little
attention to the Responsibility to Protect (R2P)
norm. R2P stipulates that governments have a
responsibility to protect their own populations
from genocide, crimes against humanity, war
crimes, and ethnic cleansing. If they fail, the
international community—acting through the
UN Security Council—has the right (though
not legal duty) to intervene. It is surprising that
Alvarez does not spend more time on R2P
because it is a bellwether for the Council’s post-
positivist agenda. The Libya intervention in
2011 put the concept to the test, with some
claiming it was a vindication of R2P and others
calling it the nail in the coffin. While Alvarez
lays out the implications of that intervention
effectively, he does not consider the only other

> S.C. Res. 2178 (Sept. 24, 2014).
® Tan Johnstone, Legislation and Adjudication in the

UN Security Council: Bringing Down the Deliberative
Deficit, 102 AJIL 275 (2008).
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case where R2P was explicitly invoked
(Resolution 1975 on Céte d’Ivoire) or the failure
to invoke it for Syria. Nor does he consider the
relationship between the R2P concept and pro-
tection of civilian mandates in peace operations.
In my view, the result of such an analysis is that
R2P is struggling but not dead yet. From the per-
spective of legal positivism, it has not crystallized
as hard law, but may yet have “normative rip-
ples”—to borrow a term Alvarez uses in his earlier
work International Organizations as Lawmakers.”
If nothing else, it is an advocacy tool in a discur-
sive process that can stimulate action when
appropriate and constrain it when not.

That Alvarez devotes a chapter of close to fifty
pages to the UN General Assembly is a welcome
corrective to the tendency in writing on the UN
to focus entirely on the Security Council. He
details the diffuse ways in which the General
Assembly functions as initiator, interpreter, and
enforcer of the law. Evoking constitutional prin-
ciples, he claims that it provides institutional
checks and balances, and serves as a “gatekeeper”
to statchood—for example by upgrading the sta-
tus of Palestine from “permanent observer enzizy”
to “non-member observer szate” status (emphasis
mine).

In his chapter on the World Health
Organization, two features stand out: first is the
power of expertise in 1Os; and second, the nor-
mative role of the WHO. The expertise theme
is important because a source of IO autonomy
and influence is a secretariat’s ability to generate
new knowledge about global public policy chal-
lenges. Epistemic communities tend to coalesce
in and around 1Os like the WHO, and these
communities often shape policy and legal debate
(a point I return to below). Sometimes their
efforts help crystallize hard law, such as the
International Health Regulations.® Often they
impact compliance, not through coercive
enforcement but rather softer “naming and
shaming” tools, persuasion, and socialization

7 Jost E. ALVAREZ, INTERNATIONAL ORGANIZATIONS
AS LAWMAKERS, at xiii, 63, 122 (2005).

8 WHO International Health Regulations, entered
into force June 15, 2007, at http://www.who.int/top-
ics/international_health_regulations/en.

RECENT BOOKS ON INTERNATIONAL LAW

129

(p. 255). This relates to the normative function
of the WHO. The only treaty negotiated and
adopted there, the Framework Convention on
Tobacco Control,? is described by Alvarez as a
“managerial multilateral treaty” (p. 236). The
commitments it creates are flexible and relatively
non-threatening to sovereignty. It does not
impose hard penalties for non-compliance or
even judgments on whether a violation has
occurred. Instead, fulfillment of the treaty is
achieved through guidelines, periodic meetings,
and the “the persuasive role of repeated discourse
among participants” (p. 236). Alvarez does not
elaborate on what I have elsewhere called a “dis-
cursive theory” of compliance, ' but it is an inter-
esting thread that runs through the WHO
chapter and reappears in his conclusion
(pp. 418, 420). Jon Elster speaks of the “civilizing
force of hypocrisy”:!! the notion that when an
actor expresses rhetorical commitment to a
norm, it comes under pressure to match deeds
with words, even if the original commitment is
not sincere. In the sphere of international law,
the pressure results from a process in which
legal claims are subject to scrutiny by other actors
who have the ability to impose reputational and
social costs.!?

If the international legal system were more
centralized, with most disputes settled in courts,
then there would be little need for this discursive
process as a compliance mechanism. But the
much-celebrated “judicialization” of the interna-
tional system tends to exaggerate the power of
courts as the guardians, implementers, and

® WHO Framework Convention on Tobacco
Control, May 21, 2003, 2302 UNTS 166.

10 Tan Johnstone, Lawmaking by International
Organizations: Perspectives from IL/IR Theory, in
INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL
LAW AND INTERNATIONAL RELATIONS: THE STATE OF
THE ART 266, 281-82 (Jeffrey L. Dunoff &
Mark A. Pollack eds., 2013).

" John Elster, Deliberation and Constitution
Making, in DELIBERATIVE DEMOCRACY 111 (John
Elster ed., 1998).

'2 JAN JOHNSTONE, THE POWER OF DELIBERATION:
INTERNATIONAL LAW, POLITICS AND ORGANIZATIONS,
at ch. 2 (2011).
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enforcers of international law.!3 In his chapter on
international adjudication, Alvarez rightly points
out that binding dispute settlement is just one
function of adjudication, and even that function
is more complex than the term would suggest
(p. 266). Courts are also fact-finders, lawmakers,
and suppliers of what he calls rather cryptically
“governance.” I say cryptically because he uses
the term to capture everything from regulation,
to “resolv[ing] conflicts between values,” to
inducing states to modify domestic laws, to
“steering” state behavior, to having global consti-
tutional effects (pp. 310-11, 314, 317, 320).
“Purveyors of public values” (p. 346) is the clear-
est articulation of what he has in mind.
Surprisingly, he does not connect this more
directly to his earlier scholarship on an “expres-
sive mode” of judicial review. Commenting on
the IC] Lockerbie'* and Bosnia Genocide> cases,
he argued then that the Court did not, and prob-
ably never will, engage in direct judicial review of
the Security Council, but some of its judgments
and dissenting opinions sent “signals” or “warn-
ings” to the Council to take care not to exceed the
limits of its powers.’® Similarly, while the
European Court of Justice and national courts
cannot engage in judicial review of the UN
Security Council, they did so indirectly in
Kadi'7 and similar cases of individuals being

!> See generally Cesare ROMERO, KAREN ALTER &
CHRISANTHI AVGEROU, THE OXFORD HANDBOOK OF
INTERNATIONAL ADJUDICATION (2016).

' Case Concerning Questions of Interpretation and
Application of the 1971 Montreal Convention Arising
from the Aerial Incident at Lockerbie (Libya v. U.S.),
Preliminary Objections, Judgment, 1998 ICJ
Rep. 115 (Feb. 27).

15 Case Concerning Application of the Convention
on the Prevention and Punishment of the Crime of
Genocide (Bosn. & Herz. v. Serb. & Montenegro),
Judgment, 2007 ICJ Rep. 43 (Feb. 26).

16 José E. Alvarez, Judging the Security Council, 90
AJIL 1, 28-38 (1996).

17 Case T-315/01, Kadi v. Council and
Commission, 2005 ECR II-3649 (Court of First
Instance); Joined Cases C-402/05 P & C-415/05 P,
Kadi and Al Barakaat International Foundation
v. Council and Commission, 2008 ECR I-6351
(Grand  Chamber); Case T-85/09, Kadi
v. Commission, 2010 ECR 1I-5177 (General
Court); Joined Cases C-584/10 P, C-593/10 P
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put on the Taliban/Al-Qaeda sanctions list
(p- 323). For its part, the Council responded
indirectly by providing more procedural protec-
tions to those listed, without accepting that
courts could second-guess its decisions. In this
dialogue between the Council and courts, judi-
cial oversight occurs through more subtle mech-
anisms than a strict positivist view of law would
suggest is necessary. Moreover, that “governance
function” is not performed by courts alone.
Other organs of the UN often comment on
and criticize without purporting to formally
strike down decisions of the Security Council:
the General Assembly, the secretary-general,
and the high commissioners for refugees and
human rights, to name a few. Judicial dialogue
is also a feature of the EU and some national
systems. '8

This brings me to Alvarez’s ambivalent treat-
ment of “principal-agent” theory as it applies to
international courts and IOs generally. He intro-
duces the concept of “delegation” from state prin-
cipals to IO agents early in the book (pp. 25, 50),
expands upon it in Chapter V on courts, and
returns to it in the Conclusion (p. 397). He
expresses skepticism about its explanatory
power in some places, yet invokes it uncritically
in others.!? Ultimately, the skeptical approach
is more satisfying and, to my mind, more consis-
tent with Alvarez’s overarching thesis about the
limits of positivism.

The simplest kind of delegation is when a state
or states explicitly grant authority to an interna-
tional organization. Principal-agent theory can
be helpful to understand certain features of IO
behavior as long as it is easy to identify the

& C-595/10, European Commission v. Kadi (Eur.
Ct. Justice July 18 2013).

18 Anthony Arnull, Judicial Dialogues in the
European Union, in PHILOSOPHICAL FOUNDATIONS OF
EU Law (Julie Dickson & Pavlos Eleftheriadis eds.,
2012). On dialogic judicial review in Canada, see
Kent Roach, Dialogic Judicial Review and Irs Critics,
23 Sur. Cr. L. Rev. (2d) 49 (2004). On the United
States, see Mark Tushnet, Dialogic Judicial Review,
61 Ark. L. Rev. 205 (2008).

19 For example, he describes some of the backlash
against empowered courts and “international agents”

in principal-agent terms (pp. 339, 397).



2018

principals, the agent, and the powers conferred
on the agent by the principals. It is less useful
to explain acts of implied delegation, which are
more common in the realm of IO0s. Consider
the UN Security Council. Can one reasonably
assume that in establishing the UN, the founding
members (the principals) intended for the
Security Council (the agent) to engage in intru-
sive state-building, create international criminal
tribunals, or legislate on terrorism? Is this best
understood as falling within the agent’s margin
of discretion or as exceeding its authority? Does
is it even make sense to speak of 193 member
states as a collective principal?

More difficult still is what I have called “atten-
uated delegation,”?? a term Alvarez uses some-
what  differently.
theorists speak of the unintended consequences

International  relations
of delegation. IOs may acquire their own prefer-
ences, separate from those of the member states,
leading to policy “drift,” “slippage,” or “shirk-
ing.”2! In principal-agent terms, this is undesir-
able from the principal’s point of view,
something to be controlled. From other perspec-
tives, JO autonomy is both necessary and desir-
able. This is true not only of courts but also the
executive heads of IOs, such as the secretary-
general of the UN, who is expected to act some-
what independently. While some of the powers
he exercises are beyond direct member-state con-
trol, they are not unintended. The growing role
of non-governmental actors in lawmaking by
international organizations is also revealing.??
Other

Organization, they are not delegated lawmaking

than in the International Labour

powers per se, but do impact the development of
international law. In these cases of attenuated del-
egation, the principal and agent may be so far
removed from each other that it is misleading
to suggest they are in a relationship at all. Thus,

20 Johnstone, Lawmaking by International

Organizations, supra note 10, at 268.

21 Mark Pollack, Delegation, Agency and Agenda-
Setting in the EU, 51 INT'L ORG. 99 (1997).

2 Alvarez refers at length to a comprehensive study
undertaken by BARBARA K. WOODWARD, GLOBAL CIvIL
SOCIETY IN INTERNATIONAL LAW-MAKING AND (GLOBAL
GOVERNANCE: THEORY AND PracTICE (2010).
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as Alvarez points out, while principal-agent the-
ory can help to illuminate some features of inter-
national adjudication (pp. 269-71), much of
what happens in IOs is not well-captured by
that frame of analysis.

As noted above, a great strength of The Impact
of International Organizations is that it presents a
nuanced picture of how law is made, interpreted,
and applied. In this more pluralistic, fluid con-
ception, many IO tasks impact the development
of international law. This includes operational
activities, as well as more explicitly normative
behavior like the negotiation and adoption of
treaties, or GA resolutions that provide evidence
of customary law, or the recommendations
adopted by specialized agencies.?? A good deal
of international law builds up as a body of prac-
tice that sets precedents and ultimately becomes a
more generalized rule. The traditional place to
look for that practice is states; increasingly it is
the practices of I0s. They do not fall neatly
into any of the sources of law identified in
Article 38 of the IC] Statute, nor are they entirely
inconsistent with those sources. Some of these
practices may be seen as authoritative interpreta-
tions of a treaty, for example the impact of elec-
toral assistance programs on the right to political
participation embodied in the International
Convention on Civil and Political Rights.?
Some may contribute to customary law forma-
tion, like the guiding principles on internal
displacement.?> The “general principles” of
international law may include transparency, par-
ticipation, and the giving of reasons in decision-

23 lan Johnstone, Law-Making Through the
Operational Activities of International Organizations,
40 Geo. WasH. INT’L L. Rev. 87 (2008).

24 Gregory Fox, The Right to Political Participation
in International Law, in DEMOCRATIC GOVERNANCE
AND INTERNATIONAL LAw 48 (Gregory Fox & Brad
Roth eds., 2000).

25 Roberta Cohen, The Guiding Principles on
Internal Displacement: An Innovation in International
Standard Setting, 10 GLOB. GOVERNANCE 459, 459—
65 (2004). On how the practices of international orga-
nizations contribute to customary law see the work of
the International Law Commission on Identification
of Customary Law, at http:/legal.un.org/ilc/guide/
1_13.shtml
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making within 10s.2¢ Indirectly, all of this is
driven by states, but the practices are one step
removed—or many steps when delegation is
highly attenuated—from state consent.

IO practice alone cannot make law; it must be
accompanied by the functional equivalent of gpi-
nio juris. Always hard to gauge, the best way of
knowing whether that sense of legal obligation
exists is to follow the paper trail. What are states
saying about what the 1O is doing? How are other
states reacting? Building on the pioneering work
of Oscar Schachter, Abram and Antonia Chayes
describe a process of justificatory discourse when
claims are made, challenged, defended, and cri-
tiqued in a sustained “diplomatic conversa-
tion.”?” T have argued that this discourse occurs
within “interpretive communities” that coalesce
around IOs.2% Courts are one venue for this,
but not the only or necessarily most important
one. And even judicial opinions are often no
more (or less) than contributions to a dialogue
among international actors.

Let me conclude by connecting the notion of
interpretive communities to two other concepts
that have gained traction in the international rela-
tions literature: epistemic communities?® and
communities of practice.>? All three are associ-
ated with what has been called the “pragmatist”
turn in IR scholarship, which sees knowledge,
learning, and shared understandings as emerging
from social practices, not through deduction
from abstract principles. These communities
exist not because of who they are or where they

¢ Benedict Kingsbury, Megan Donaldson &
Rodrigo Vallejo, Global Administrative Law and
Deliberative Democracy, in OXFORD HANDBOOK OF
THE THEORY OF INTERNATIONAL LAw 526 (Ann
Orford & Florian Hoffman eds., 2016). Johnstone,
Legislation and Adjudication in the UN Security
Council, supra note 6, at 297-99.

27 ABrRAM CHAYES & ANTONIA HANDLER CHAYES,
THE NEw  SOVEREIGNTY: COMPLIANCE  WITH
INTERNATIONAL REGULATORY AGREEMENTS 119 (1995).

8 JOMNSTONE, THE POWER OF DELIBERATION, supra
note 12, ch. 3.

29 Peter Haas, Epistemic Communities and
International Policy Coordination, 46 INT'L ORG. 1
(1992).

3 EmANUEL ADLER & VINCENT PouLior,
INTERNATIONAL PrRACTICES (2011).
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work, but what they do. In an early definition
of a community of practice, the organizational
behavior theorist Etienne Wenger describes it as
a group of people who interact with each other in
a joint enterprise, who acquire competence in a
shared repertoire of routines, concepts, words,
tools and ways of doing things.3! In international
relations, Emanuel Adler and Vincent Pouliot
have written about communities of diplomats,
traders, environmentalists, and human rights
activists.?2

The concept of interpretive communities was
first introduced to international legal theory as a
way of explaining treaty interpretation in the
security realm, where court decisions are rare.??
Legal interpretive communities are a special
type of community of practice because they are
engaged in a highly structured professional enter-
prise (the practice of law) that is characterized by
a distinctive form of discourse, with its own set of
conventions, categories of understanding, and
stipulations of what is relevant and irrelevant.
One can speak of a community of diplomats,
but the enterprise of diplomacy is far less
bounded than that of law (in fact engaging in
legal discourse is but one of many “practices”
that characterize diplomacy). Moreover, legal
interpretive communities tend to coalesce in
organizations,
not only courts but also political bodies like

and around international

the Security Council or secretariats like the
European Commission. In that way, the practices
become institutionalized, though not formally.
From the point of view of international legal
order, the bounded nature of legal discourse
can be good because it gives the law some bite
even when formal dispute settlement and coer-
cive enforcement are lacking. But it does raise
legitimacy questions. Is the interpretive

31 Etienne Wenger, Communities of Practice and
Social Learning Systems, 7 OrG. 225, 229 (2000). See
generally  ETIENNE  WENGER, COMMUNITY —OF
PRACTICE: LEARNING, MEANING AND IDENTITY (1998)

32 ADLER & POULIOT, supra note 30.

%3 Tan Johnstone, Treaty Interpretation: The Authority
of Interpretive Communities, 12 Mich. J. INT'L L. 371
(1991), drawing on StantEy FisH, Is THERE A TEXT IN
THIS Crass? THE AUTHORITY OF INTERPRETIVE
CoMMUNITIES (1980).
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community hegemonic—merely a reflection of
material power in the international system, with
the dominant states dominating the discourse? Is
it technocratic, privileging legal expertise over
more democratic decision-making? Is there ever
a truly global interpretive community coalescing
around an international legal norm, or do we
have to think in terms of multiple communities
dispersed across regions and legal systems?34 If
international organizations are places where
legal interpretive communities coalesce, we
need to look at who these “practitioners” are
and how they operate. That points to both a
research and a reform agenda. The research
agenda is to explore how cohesive interpretive
communities are in different areas of law. One
can imagine a fairly cohesive community of
trade lawyers, or international criminal lawyers.
‘What about the law on the use of force? Is inter-
preting that law really a shared enterprise? Just as
there are varying commitments to positivism in
different parts of the world (pp. 18, 49), there
are varying views on the legality of preemptive
military action or the applicability of interna-
tional law to cyberattacks. The reform agenda
relates to the potential for hegemonic and/or
overly technocratic 10s. How can IOs be
designed to account for the value of power and
expertise without marginalizing key stakeholders
and silencing important voices? Alvarez’s com-
prehensive account of the “state of the art” of
international law and organization provides a
rich theoretical and empirical basis for pursuing
both agendas.

[AN JOHNSTONE
Fletcher School of Law and Diplomacy,
Tufts University

34 See ANTHEA ROBERTS, Is INTERNATIONAL LAW
INTERNATIONAL? (2017) on the notion of “comparative
international law,” which considers how international
lawyers from different states, regions, and geopolitical
groupings understand and approach international law.
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The four volumes of Shabtai Rosenne’s clas-
sic work on the law and practice of the
International Court of Justice (IC] or Court)
have been expertly edited and updated by
Professor Malcolm N. Shaw in these four
elegantly produced volumes. The shelves in the
office of every judge of the Court contain not
only the Reports of the judgments, advisory
opinions, orders, and pleadings before the
Permanent Court of International Justice
(PCI)), and the comparable volumes of the
International Court of Justice; they contain as
well the four volumes of Rosenne’s unmatched
work. Those volumes were described in open
court by the then president of the Court,
Hisashi Owada, shortly after Rosenne’s death
in 2010, as a “landmark treatise” which remains
“an indispensable guide to the role and function-
ing of this Court, and serves as the first port of
call for international lawyers and diplomats” in
understanding the work of the Court (Vol. I,
p. viii). This meticulous elaboration of the set,
including its comprehensive references to other
sources and articles in the extensive footnotes,
ensures its continuing vitality.

Rosenne’s work is not an analysis of the juris-
prudence of the Court. In Volume I, it sets out the
history of the establishment of the International
Court of Justice; the role of the PCIJ and IC]J in
the League of Nations and the United Nations;
the effect of the Court’s judgments and advisory
opinions; the place of the judges and the registry;
and the Court’s finance and administration.

Volume II treats the Court’s jurisdiction.
While the Court is the only standing



