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AG Wathelet in C-284/16 Achmea: Saving ISDS?

By Andrea Carta and Laurens Ankersmit

A few months ago, AG Wathelet delivered a remarkable defence of investor-state dispute settlement (ISDS) in international
investment agreements between Member States in his Opinion in C-284/16 Achmea. The case concerned a preliminary reference by a
German court (the Federal Court of Justice, or Bundesgerichtshof) regarding the enforcement of an award rendered by an ISDS
tribunal under the Dutch-Slovak bilateral investment treaty (BIT). This monetary award against the Slovak government was the result
of the partial reversal of the privatisation of the Slovak health care system. The Opinion is the latest development in the legal
controversies surrounding ISDS and EU law after the Micula cases and, of course, the recent Request for an Opinion by Belgium
(Opinion 1/17) on the compatibility of CETA with the EU Treaties. Although many aspects of this Opinion merit critical commentary,
this post will focus on two issues:

1. the question whether ISDS tribunals set up under intra-EU BITs should be seen as courts common to the Member States and are
therefore fully part of the EU’s judicial system.

2. whether the discrimatory access to ISDS in the Dutch-Slovak BIT is compatible with Article 18 TFEU and justified under EU
internal market law. Continue reading —
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Neues aus dem Elfenbeinturm: December 2017

Conference “Constitutional Challenges in the EMU: the New Instruments of European Economic Governance”

Brussels, 29-30 March 2018. Deadline for abstract submissions: 15 January 2018.
International Electoral Observers Training

European Inter-University Centre for Human Rights and Democratisation, Venice, 19-24 March 2018. Deadline for registration: 15
February 2018.
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Conference “Economic Constitutionalism: Mapping its Contours in European and Global Governance”

European University Institute, 14-15 June 2018. Deadline for abstract submissions: 28 February 2018.

Conference “Upgrading Trade and Services in EU and International Economic Law”

Radboud University, Nijmegen, 15 June 2018. Deadline for abstract submissions: 16 March 2018.

Call for papers: Utrecht Journal of International and European Law

Deadline for submissions: 9 April 2018.
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Case C-600/14, Germany v Council (OTIF). More Clarity over Facultative ‘Mixity’?

By Hannes Lenk and Szilard Gaspar-Szilagyi
1. Setting the context

Opinion 2/15 on the division of requisite competences between the Union and its Member States for the conclusion of the EU-
Singapore FTA has most certainly caused a flurry of academic discussions. Amongst the various topics discussed, two come to mind
that are important for this short analysis. First, did the CJEU intend with its reasoning to effectively abolish ‘facultative mixity’ and
‘facultative EU-only’ agreements? (see here, here and here). Second, by placing almost all aspects of the EU-Singapore FTA under
exclusive EU competences, with the exception of ISDS and non-direct foreign investment, did the Court of Justice implicitly
determine the future of EU trade and investment policy? (see here, here and here). In other words, with a Commission that is
determined to prioritize EU-only agreements, is the conclusion of mixed investment agreements in parallel to exclusive trade
agreements a logical consequence of Opinion 2/15? Continue reading —
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Case C 142/16 Commission v Germany: the Habitats Directive meets ISDS?

By Laurens Ankersmit

Recently, the ECJ has found Germany in breach of its obligations under the Habitats Directive for authorising the operation of a coal-
fired power plant near Hamburg, Germany without an appropriate environmental impact assessment. The case is the latest addition to
a series of legal battles surrounding the environmental impact of the plant. On the one hand, the negative environmental impact, in
particular for fish species in the Elbe river, has led to litigation opposing the authorisation of the plant, including these infringement
proceedings before the ECJ. On the other, Swedish power company Vattenfall has opposed the environmental conditions attached to
its water use permit before a national court and before an ISDS tribunal which in its view would make the project ‘uneconomical’.
This post will discuss the general legal background of the case, the ECJ judgment, and comment on the wider implications of these
legal battles for the relationship between investment law and EU law. Continue reading —
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By Szilard Gaspar-Szilagyi

Opinion 2/15 is already causing quite a stir in legal academia. While some take an EU law perspective, others look at it from the
perspective of investment law or public international law. In this short post I will not focus on purely legal issues. Instead, I will look
at the Opinion’s effects on the EU’s investment policy and propose a change in the Commission’s approach to the negotiation of
international economic agreements. Continue reading —
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Opinion 2/15 and the future of mixity and ISDS

By Laurens Ankersmit

Opinion 2/15 on the EU’s powers to conclude the EU-Singapore Free Trade Agreement (EUSFTA) delivered Tuesday received
considerable attention from the press. This comes as no surprise as the Court’s Opinion has consequences for future EU trade deals
such as CETA and potentially a future UK-EU FTA. Despite the fact that the ECJ concluded that the agreement should be concluded
jointly with the Member States, the Financial Times jubilantly claimed victory for the European Union, belittling Wallonia in the
process. This victory claim calls for three initial comments as there are aspects of the Opinion that might merit a different conclusion.
Continue reading —
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Neues aus dem Elfenbeinturm: January 2017

Conference “How deep is your law? Brexit. Technologies. Modern conflicts”

Vilnius, 27-28 April 2017. Deadline for abstract submission: 1 February 2017.

Call for Papers: German Law Journal Special Issue “Constitutional Identity in the Age of Global Immigration”
Deadline for abstract submissions: 15 February 2017.

Conference: ” Post-Brexit Britain in A World of Preferential Trade Agreements

University of Birmingham, 24 February 2017. (Free) registration necessary.

Call for Papers: Austrian Review of International and European Law

Deadline for submissions: 1 March 2017.

Workshop “European Standardisation for Internal Market and its Constitutional Challenges”

Lund University, 6-7 April 2017. (Free) registration necessary.
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The power to conclude the EU’s new generation of FTA’s: AG Sharpston in Opinion 2/15

By Laurens Ankersmit

To say that the EU’s new generation of trade agreements (such as CETA and TTIP) is politically controversial is becoming somewhat
of an understatement. These free trade agreements (FTA), going beyond mere tariff reduction and facilitating hyperglobalization, have
faced widespread criticism from civil society, trade unions, and academics. It may come as no surprise therefore that the legal issue
over who is competent to conclude such agreements (the EU alone, or the EU together with the Member States) has received
considerable public attention, ensuring that the Advocate General Sharpston’s response to the Commission’s request for an Opinion
(Opinion 2/15) on the conclusion of the EU-Singapore FTA (EUSFTA) has made the headlines of several European newspapers.

The Opinion of Advocate General Sharpston in Opinion 2/15, delivered on 21 December, is partly sympathetic to the Commission’s
arguments on EU powers, but ultimately refutes the most outlandish of the Commission’s claims to EU power vis-a-vis that of its
constituent Member States. The Opinion is of exceptional length (570 paragraphs, to my knowledge the longest Opinion ever written),
and contains an elaborate discussion on the nature of the division of powers between the EU and the Member States and detailed
reasoning on specific aspects of the EUSFTA such as transport services, investment protection, procurement, sustainable development,
and dispute settlement.

Given the breadth of the AG’s conclusions, the aim of this post is to discuss the Opinion only in relation to investment protection and
to reflect upon some of the consequences for the Commission’s investment policy, perhaps the most controversial aspect of this new
generation of trade agreements. Continue reading —
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Neues aus dem Elfenbeinturm: December 2016

Conference « EU Civil Procedure I.aw and Third Countries: Which Way Forward? »

University of Kiel, 2-3 February 2017. Deadline for abstract submissions : 19 December 2016.
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Conference « EU Policy on International Investments : Uncertainties, Challenges, and Opportunities »
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Call for papers Jean Monnet Seminar « The EU and Trust in the Online Environment »
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Call for papers : « Human Dignity and the Constitutional Crisis in Europe : Humanity, Democracy, Social Europe »



http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/?share=facebook&nb=1&nb=1
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/?share=twitter&nb=1&nb=1
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/?share=linkedin&nb=1&nb=1
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/?share=email&nb=1&nb=1
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/
http://www.nytimes.com/2016/09/18/opinion/sunday/put-globalization-to-work-for-democracies.html?_r=0
http://www.lemonde.fr/economie/article/2016/12/21/revers-pour-bruxelles-sur-un-accord-de-libre-echange-avec-singapour_5052427_3234.html
https://www.theguardian.com/politics/2016/dec/21/eu-lawyer-members-must-approve-sweeping-trade-deals-brexit
https://fd.nl/cookiewall?target=%2Feconomie-politiek%2F1180398%2Fbrussel-heeft-beperkte-macht-bij-afsluiten-handelsverdragen
http://curia.europa.eu/juris/document/document.jsf?text=&docid=186494&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=429984#Footref262
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/
http://europeanlawblog.eu/author/admin/
http://europeanlawblog.eu/2017/01/10/the-power-to-conclude-the-eus-new-generation-of-ftas-ag-sharpston-in-opinion-215/#comments
http://europeanlawblog.eu/category/brexit/
http://europeanlawblog.eu/category/eu-constitutional-law/
http://europeanlawblog.eu/category/external-relations/
http://europeanlawblog.eu/category/free-movement-of-capital/
http://europeanlawblog.eu/category/international-investment-law/
http://europeanlawblog.eu/category/international-trade-law/
http://europeanlawblog.eu/category/public-international-law/
http://europeanlawblog.eu/tag/aetr/
http://europeanlawblog.eu/tag/common-rules/
http://europeanlawblog.eu/tag/erta/
http://europeanlawblog.eu/tag/eu-exclusive-competence/
http://europeanlawblog.eu/tag/eu-implied-exclusive-powers/
http://europeanlawblog.eu/tag/eu-implied-powers/
http://europeanlawblog.eu/tag/eu-singapore-free-trade-agreement/
http://europeanlawblog.eu/tag/eusfta/
http://europeanlawblog.eu/tag/foreign-direct-investment/
http://europeanlawblog.eu/tag/opinion-215/
http://europeanlawblog.eu/tag/portfolio-investment/
http://europeanlawblog.eu/2016/12/15/neues-aus-dem-elfenbeinturm-december-2016/
http://www.eastlaw.uni-kiel.de/en/events/call-for-papers-24-11.2016
http://www.helsinki.fi/eci/Events/Dark%20time.htm
http://www.esil-sedi.eu/sites/default/files/Call%20for%20Papers%20-10%20noviembre%20Zaragoza.pdf
http://law.uga.edu/intlawgrrls2016
http://www.cels.law.cam.ac.uk/press/news/2016/11/call-papers-new-challenges-european-solidarity
https://www.pravo.unizg.hr/ejp/jean_monnet_project/dubrovnik_2017
http://www.esil-sedi.eu/sites/default/files/Naples%202017%20Call%20for%20Papers_3.pdf
http://www.tradelawdevelopment.com/Uploads/9.1%20Call%20Poster.pdf
http://www.port.ac.uk/media/contacts-and-departments/pbs/law/here-4.pdf

European University Institute, Florence, 15-16 June 2017. Deadline for abstract submissions : 28 February 2017.

European Environmental Law Forum 2017 Conference : « Sustainable Management of Natural Resources — L.egal Approaches and
Instruments »

Copenhagen, 30 August — 1 September 2017. Deadline for abstract submissions : 17 March 2017.

Share this:

K3 Facebook | N Twitter | i) Linkedin | = b Email

Written by Benedikt Pirker No comments Posted in Call for Papers: Neues aus dem Elfenbeinturm, Data protection and digital
governance, Environmental L.aw, EU constitutional law, International Investment [Law, International Trade L.aw, Public International
Law Tagged with EU law calls for papers, Neues aus dem Elfenbeinturm

November 17,2016

Neues aus dem Elfenbeinturm: November 2016
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Call for submissions : European Journal of Legal Studies New Voices Prize

Deadline for paper submissions : 15 December 2016.
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ISDS in EU FTIAs. Yes, No, Maybe? A Domestic Enforcement Perspective

by Szilard Gaspar-Szilagyi
I. SETTING THE STAGE

In recent years ISDS has been on the lips of many politicians, academics, NGOs and even laymen, some of whom have recently
‘discovered’ that there is a mechanism through which foreign investors (often large multinationals, but not always) can bring claims
against host-states before an international arbitral tribunal. The arguments in favour and against ISDS are plentiful, but one always
catches my eyes. According to this argument (page 3), the EU does not need ISDS in its new free trade and investment agreements
(FTTIAs) with developed states, because the original rationale of this mechanism was to protect foreign investors from host-state
jurisdictions where basic tenets of the rule of law were not observed. However, trading partners such as the US or Canada have
well-functioning judicial systems that protect foreign investors; therefore, ISDS is not needed.

As a novice to the field of EU investment law, I must confess I am not yet fully convinced by the benefits of ISDS. Nevertheless, the
afore-mentioned argument resonates with my previous field of research, concerned with the domestic enforcement of EU and US
international agreements, and once again illustrates that there is often a disconnect between the international and the domestic
enforcement of treaties.

I will not advocate for the ‘greater’ protection of foreign investors. Instead, I want to shed some critical light on the argument
according to which foreign investors already enjoy high levels of protection in advanced domestic judicial systems. I will argue that
the domestic protection of foreign investors is more complex. On the one hand, foreign investors can bring a claim before a domestic
court against the host-state, invoking domestic standards of protection. On the other hand, they could also potentially bring a claim
before the same domestic courts, relying on international standards of investment protection. As I will illustrate, the international and
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domestic levels of enforcement should not be treated as worlds apart and the interplay between the two can shape the strategies of the
treaty negotiators and of the investors. Continue reading —
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